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What is Adverse Impact?

A substantially different rate of selection in employment 
decisions that adversely affects a protected group

Prima facie evidence of discrimination 

Includes almost any employment decision

Protected groups:
Â Title VII of Civil Rights Act

Race

Color

Religion

Sex

National origin

Â Age Discrimination in Employment Act

Â Americans with Disabilities Act



Importance of Adverse Impact

Disparate treatment: obvious legal, ethical, and 
moral issues

Disparate impact: murky
Â Bias vs. true differences

Â Perceived tradeoff between diversity & utility

Adverse impact could result in an investigation 
and/or litigation regardless of intent to 
discriminate

If adverse impact exists, assumed to be 
discriminatory unless there is validity evidence to 
support procedure



2007 Title VII Discrimination

Discrimination

Chargesa
Monetary Benefits for

Charging Partiesb

Race/Color 30,510 $   67,700,000 

Religion 2,880 $     6,400,000

Sex 24,826 $ 135,400,000

National Origin 9,396 $   22,800,000

Total 67,612 $ 232,300,000
aIncludes all charges, not just those based on disparate impact.
bDoes not include monetary benefits obtained through litigation.

Source: http://www.eeoc.gov/types/index.html

http://www.eeoc.gov/types/index.html


History of Adverse Impact

1964: U.S. Civil Rights Act, Title VII
Â Outlawed employment discrimination

1966: EEOC Guidelines on Employment Testing Procedures
Â 1st mention of the concept; no definition

1968: Employment Tests by Contractors & Subcontractors (U.S. 
Department of Labor)
Â Report data separately for groups when feasible

1970: Guidelines on Employee Selection Procedures (EEOC)
Â Revised version of 1966 guidelines

Â Differential validity; different rejection rates

1971: Employee Testing and Other Selection Procedures (U.S. 
Department of Labor)
Â Language similar to 1970 EEOC guidelines

Source: Biddle (2005); Lawshe (1987)



History of Adverse Impact

1971: Office of Federal Contract Compliance Guidelines
Â Defined discrimination

1971: Griggs v. Duke Power
Â Substantially higher rate

1971: Technical Advisory Committee on Testing (TACT)
Â California Fair Employment Practice Commission (FEPC)

Statistical test?

70% v. 90%?

1972: State of California Guidelines on Employee 
Selection Procedures
Â 1st defined method for determining substantially different rate

80% test

Only use statistical test if violation of 80% test

Source: Biddle (2005); Lawshe (1987)



History of Adverse Impact

1976: Federal Executive Agency Guidelines on 
Employee Selection Procedures (U.S. Dept. of Justice)
Â Dropped the differential validity term

Â Added unfairness: group members obtain lower test score when 
difference is not reflected in job performance

Â Added adverse impact: a substantially different rate of selection

1978: Uniform Guidelines on Employee Selection 
Procedures (EEOC, CSC, DOL, DOJ)
Â Maintained adverse impact definition and added 80% test

1979: Uniform Employee Selection Guidelines 
Interpretation and Clarification (Questions and Answers)

Civil Rights Act of 1991
Â Prohibits adjusting score or using different cutoff scores on the 

basis of group membership

Source: Biddle (2005); Lawshe (1987)



California FEPC Definition

Adverse effect refers to a total employment process 
which results in a significantly higher percentage of a 
protected group in the candidate population being 
rejected for employment, placement, or promotion.  The 
difference between the rejection rates for a protected 
group and the remaining group must be statistically 
significant at the .05 level.  In addition, if the acceptance 
rate of the protected group is greater than or equal to 
80% of the acceptance rate of the remaining group, then 
adverse effect is said to be not present by definition.

Statistical test 1st, then 80% rule
Â Appears you must violate both to claim AI exists

Source: Biddle (2005)


